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LONG LEASES (SCOTLAND) BILL: REPLY TO STAGE 1 REPORT

Introduction

1. The Government is grateful to the Committee for its scrutiny of the Long Leases
(Scotland) Bill at Stage 1 and for its Stage 1 Report. This letter responds to the Report.
You asked in particular for a response to the concerns expressed to the Committee about
updating the Land Register. I deal with that in paragraphs 9 to 15 below.

2. The Government is also responding to the Report by the Subordinate Legislation
Committee and I am sending you a copy of that response.

3. In this letter, I have tried to deal with the issues you have reported on in the same
order as they are in your Report.

Leases where the landlord has retained a significant interest

4. We are pleased that the Committee, at paragraph 53, welcomes the provisions to take
account of variable rents for the purposes of exempting leases from the Bill where the
landlord has retained a significant interest.

5. In paragraph 54, the Committee notes the points that were raised about the
provisions. As we indicated in Committee, section 2 of the Bill only applies for the purposes
of section 1(4)( a): section 2( 1) makes that clear. Therefore, there is no need to disapply
section 2 any further.
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6. The Government does intend to lodge an amendment at Stage 2 in relation to section
2. As your Report notes, a number of bodies gave evidence noting that the rent paid in
relation to leases can be varied. We intend to lodge an amendment to amend section 2 to
deal with certain cases where the rent has been varied.

Standard securities

7. As the Committee indicates at paragraph 65 of the Report, section 6(2) ensures that
the land which has been converted to ownership under the Bill continues to be subject to any
standard securities which the tenant granted when the land was held on leasehold tenure.
More details on these provisions is contained in paragraphs 30 and 31 of the Explanatory
Notes to the Bill1 and in paragraph 3.25 of the report by the Scottish Law Commission2.

Compensation for loss of landlords' rights

8. I am grateful to the Committee for its consideration of the compensatory and
additional payments available to landlords. An overview of the compensatory and additional
payments provided for in the Bill can be found in paragraphs 56 to 58 of the Policy
Memorandum for the BilI.3

Registration

9. I am grateful to the Committee for its consideration of this issue. There are a number
of points I would like to make to respond to the concerns expressed to the Committee.

10. First of all, updating the Land Register of Scotland is not required for the Bill to work.
I understand the concerns expressed to Committee and will cover these below. However,
section 4 of the Bill provides that on the appointed day a qualifying lease converts to
ownership. This happens under the Bill without requiring any action to be taken by Registers
of Scotland.

11. Secondly, one of the points mentioned in Committee was that "there could be a
mechanism whereby the registers could be corrected on application for a fee". This point is
mentioned in the evidence quoted in paragraph 78 of the Report. It will be possible for
those with an interest in a lease which converts to ownership under the Bill to make an
application for the Land Register to be updated. This was mentioned in paragraph 308 of
the Financial Memorandum (attached at the back of the Explanatory Notes) and I mentioned
it when I gave oral evidence to Committee4

.

12. Thirdly, there are a number of events which may lead to the information on the Land
Register being updated. First of all, information will be updated in the Land Register when a
property transaction takes place. A property transaction would include a sale but would also
include the granting or discharge of a standard security over the property. Secondly, as I
have indicated above, somebody with an interest in the property could choose to make an
application to update the Land Register. Thirdly, if the property is recorded on the Register

1 The Explanatory Notes are at:
http://www.scottish.parliament.uk/S4 BillslLonq%20Leases%20(Scotland)%20Bili/Ex Notes and FM.pdf
2 The Scottish Law Commission report is at:
http://www.scot!awcom.qov.uk/download file/view/251/
3 The Policy Memorandum is at
http://www.scottish.parliament.uk/S4 Bill slLonq%20Leases%20( Scot! and )%20Bili/Pol icy Memo. pdf
4 Column 694 of the Official Report for the Committee:
http://www. scottish. pari iament. uk/pari iamentarvbusiness/28862. aspx?r=6896&mode=pdf
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of Sasines, the former tenant could apply for voluntary first registration in the Land Register
and pay a registration fee.

13. Fourthly, updating the Land Register when necessary helps to smooth the workload
over time. I mentioned this at Column 695 of my oral evidence.

14. As we indicated in paragraph 316 of the Financial Memorandum, the Scottish
Government and Registers of Scotland will work together to provide information on the Bill to
ensure that those affected, such as tenants and landlords and their lawyers, are given
information about it. As well as information on websites, the Government and Registers of
Scotland will provide more targeted information in those areas of Scotland where we know
there are concentrations of ultra-long leases.

15. Finally, both the Government and Registers of Scotland recognise the value to
Scotland and to the Scottish economy of keeping the Land Register as up to date as
possible. I can assure the Committee that we will take every reasonable opportunity to keep
the Land Register up to date and that if the Long Leases (Scotland) Bill is approved by
Parliament my officials in the Government will work very closely with Registers of Scotland
on implementing the Bill.

Land Registration etc. (Scotland) Bill

16. As indicated in paragraph 65 of your Report, the Scottish Government intends to
lodge amendments to reflect the interaction between the Long Leases (Scotland) Bill and the
Land Registration etc. (Scotland) Bill. Amendments may be proposed to this Bill at Stage 2
or directly to the Land Registration (Scotland) Bill at Stage 2 of that Bill.

Pipes and cables

17. As your Report notes, we consider that including the exemption puts the matter
beyond doubt and that the exemption has been appropriately clarified following the Justice
Committee's scrutiny of the Session 3 Bill.

Common good

18. We will continue to work closely with local authorities in relation to information they
have on ultra-long leases and on common good land.

19. Ultimately, common good assets and funds are the responsibility of local authorities
who must manage them in accordance with their statutory and non-statutory obligations.
Similarly, common good asset registers are also a matter for individual local authorities.
Audit Scotland has and will continue to monitor progress on the completion of common good
asset registers as part of their audit process.

20. On a possible exemption from the Bill for common good land, we think that there are a
number of reasons why common good land should not be exempt:

• The fundamental rationale of the Bill is that an ultra-long lease is akin to ownership
and leases should convert to ownership to simplify property law. That is true
regardless of who the landlord is and who the tenant is .

• As we noted during the evidence sessions, we have made some exemptions in the
Bill where there has been clear evidence of an adverse impact on the landlord. As
we noted, we exempted harbours, for example because we received evidence that
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the Bill could adversely affect a harbour authority's ability to ensure the safe operation
of a harbour. We have not received clear evidence that converting leases of
common good land would have an adverse impact on the landlords .

• As you note in paragraph 126 of your report, there would be legal and administrative
complexities which would arise should an exemption for common good land be
included in the Bill. These complexities could lead to litigation which would result in
additional costs for local authorities.

21. On paragraph 135 of your report, we will as you say, write again to local authorities
indicating that any compensatory and additional payments in relation to common good land
should be allocated to the common good fund. We will work closely with the Convention of
Scottish Local Authorities on this matter.

Waverley Market (Princes Mall).

22. It is not for the Government to reach a view as to whether or not the Waverley Market
is held under the common good fund.

23. We note the Report says in paragraph 158 that the "Committee believes that the case
for exempting the Edinburgh Waverley Market site from the Bill has still to be made".

Subordinate Legislation Committee Report

24. I am replying separately to the Subordinate Legislation Committee and am copying
you in.

Financial Memorandum

25. I note that the Committee has no further issues to raise with regard to the Financial
Memorandum.

Accompanying documents

26. We have noted a small number of points in relation to the Accompanying Documents
for the Bill. I attach a list of these points in the Annex to this letter

Conclusion

27. I am, of course, happy to discuss any points arising.

STEWART STEVENSON
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ANNEX: NOTE OF POINTS IN ACCOMPANYING DOCUMENTS.

Policy Memorandum

In paragraph 39, the third line should read: "the on-going interest in the land is low" (rather
than "the on-going interest of the land is low").

Explanatory Notes

In paragraph 277 of the Explanatory Notes, the reference in the third line to section 73
should be to section 72.

In paragraph 286 of the Explanatory Notes, the word "late", in the first line, should be
removed.

Financial Memorandum

On the last sentence of paragraph 317 of the Financial Memorandum, we have, as a result
of your Committee's work, carried out further inquiries of local authorities on the number of
ultra-long leases held on the common good. The information we now have is that across
Scotland as a whole there are 9 ultra-long leases of land held on the common good.

Family and Property Law Team
April 2012
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